
 

 

KITSAP COUNTY DEPARTMENT OF PUBLIC WORKS 
COUNTY ROAD PROJECT NO. 2626 

 

HARPER ESTUARY 
BARRIER CORRECTION 

Federal Aid No. PROTECT-2018(064) 
Contract No. TA7797 

 
ADDENDUM # 5 

 
Date of Issue:  October 29, 2025 
Date of Opening:   November 4, 2025 (no change) 
Time of Opening:  11:00 AM (no change) 
 

On October 3, 2025, the U.S. Department of Transportation (USDOT) published 

an Interim Final Rule (IFR) Disadvantaged Business Enterprise Program and 

Disadvantaged Business Enterprise in Airport Concessions Program 

Implementation Modifications, 49 C.F.R. Parts 23 and 26. This IFR amends the 

Disadvantaged Business Enterprise program (49 C.F.R. Part 26), removing race- 

and gender-based presumptions of social and economic disadvantage from the 

process of certifying businesses to participate in both programs.  

To comply with the IFR, this Addendum replaces the 13% DBE participation goal 

with 0% and removes all associated DBE requirements from the Call for Bids and 

the Contract Provisions. Guidance on DBE COA goals in Addendum #2 is 

deleted. The following deletions/revisions are effective immediately.  

The Contract Provisions are amended as follows: 

• Section 1-02.6 Preparation of Proposal (April 22, 2025 APWA GSP, Option A)  is 

replaced with the following: 

(*****) 

Bidder Questionnaire 

The Bidder shall submit with their Bid a Bidder Questionnaire form (WSDOT 

Form #272-022). This shall be filled out for each firm who submitted a bid or 

quote in attempt to participate in the project whether they were successful or 

not and include the following information: 

1. Firm name; 
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2. Firm address including ZIP code; 

3. Race and gender information for the firm’s majority owner; 

4. NAICS code applicable to each scope of work the firm sought to perform in 

its bid; 

5. Age of the firm; and 

6. The annual gross receipts of the firm. The Bidder may obtain this 

information by asking each firm to indicate into what gross receipts bracket 

they fit (less than $1 million; $1-3 million; $3-6 million; $6-10 million; $10-20 

million; $20-30.72 million; or greater than $30.72 million) rather than 

requesting an exact figure from the firm. 

This form shall be received at the same location and no later than the time 

required for the delivery of the Proposal. Failure to comply with this 

requirement will cause this Bid to be considered irregular in accordance with 

Section 1-02.13. 

The Contractor may correct errors to items 2 through 6 above on the Bidder 

Questionnaire form for a period up to 48 hours after bid opening. Bidder 

Questionnaire forms that are still incorrect after the correction period will be 

determined irregular. New Firm/Subcontractors may not be added to the form 

during the correction period. A Bidder Questionnaire form that fails to list a 

Firm/Subcontractor that appears on a different form will be considered 

irregular in accordance with Section 1-02.13. 

1-02.6 Preparation of Proposal 
(April 22, 2025  APWA GSP,  Option B) 
 
The first sentence of the second paragraph is revised to read as follows: 

All prices shall be in legible figures (not words) written in ink or typed, and 
expressed in U.S. dollars. 

Supplement the second paragraph with the following: 

 4. If a minimum bid amount has been established for any item, the 
unit or lump sum price must equal or exceed the minimum amount 
stated. 

Delete the last two paragraphs, and replace them with the following: 

The Bidder shall submit with their Bid a completed Contractor Certification 
Wage Law Compliance form, provided by the Contracting Agency. Failure 
to return this certification as part of the Bid Proposal package will make 
this Bid Nonresponsive and ineligible for Award. A Contractor Certification 
of Wage Law Compliance form is included in the Proposal Forms. 
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The Bidder shall make no stipulation on the Bid Form, nor qualify the bid 
in any manner. 

A bid by a corporation shall be executed in the corporate name, by the 
president or a vice president (or other corporate officer accompanied by 
evidence of authority to sign). 

A bid by a partnership shall be executed in the partnership name and 
signed by a partner. 

A bid by a joint venture shall be executed in the joint venture name and 
signed by a member of the joint venture. 

• Section 1-02.9 Delivery of Proposal (July 8, 2024 APWA GSP, Option C) is replaced 

with the following:  

1-02.9 Delivery of Proposal 

(October 21, 2025  APWA GSP,  Option C) 

Delete this section and replace it with the following: 

GENERAL 

Each Proposal shall be submitted in a sealed envelope, with the Project 

Name and Project Number as stated in the Call for Bids clearly marked on the 

outside of the envelope, or as otherwise required in the Bid Documents, to 

ensure proper handling and delivery. 

Supplemental bid information submitted after the proposal submittal but within 

48 hours of the time and date the proposal is due, the document(s) shall be 

submitted as follows: 

1. By facsimile to the following FAX number:  360-337-4867 or  

2. By e-mail to the following e-mail address:  tsmith@kitsap.gov 

All other information required to be submitted with the Bid Proposal must be 

submitted with the Bid Proposal itself, at the time stated in the Call for Bids. 

Proposals that are received as required will be publicly opened and read as 

specified in Section 1-02.12. The Contracting Agency will not open or 

consider any Bid Proposal that is received after the time specified in the Call 

for Bids for receipt of Bid Proposals, or received in a location other than that 

specified in the Call for Bids.  The Contracting Agency will not open or 

consider any “Supplemental Information” that is received after the time 

specified or received in a location other than that specified in the Call for Bids. 
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If an emergency or unanticipated event interrupts normal work processes of 

the Contracting Agency so that Proposals cannot be received at the office 

designated for receipt of bids as specified in Section 1-02.12 the time 

specified for receipt of the Proposal will be deemed to be extended to the 

same time of day specified in the solicitation on the first work day on which 

the normal work processes of the Contracting Agency resume. 

• Section 1-02.13 Irregular Proposals (September 3, 2024 APWA GSP) is replaced 

with the following: 

1-02.13 Irregular Proposals 

(October 21, 2025  APWA GSP) 

Delete this section and replace it with the following: 

1. A Proposal will be considered irregular and will be rejected if: 

 a. The Bidder is not prequalified when so required; 

 b. The Bidder adds provisions reserving the right to 
reject or accept the Award, or enter into the Contract; 

 c. A price per unit cannot be determined from the Bid 
Proposal; 

 d. The Proposal form is not properly executed; 

 e. The Bidder fails to submit or properly complete a 
subcontractor list (WSDOT Form 271-015LP or 271-015), if 
applicable, as required in Section 1-02.6; 

 f. The Bidder fails to submit the Bidder Questionnaire 
(DOT Form 272-022), if applicable as required by Section 1-
02.6, or if the documentation that is submitted fails to meet 
the requirements of the Special Provisions; or 

 g. The Bid Proposal does not constitute a definite and 
unqualified offer to meet the material terms of the Bid 
invitation. 

2.  A Proposal may be considered irregular and may be rejected 
if: 

 a. The Proposal does not include a unit price for every 
Bid item; 
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 b. Any of the unit prices are excessively unbalanced 
(either above or below the amount of a reasonable Bid) to 
the potential detriment of the Contracting Agency; 

 c. The authorized Proposal Form furnished by the 
Contracting Agency is not used or is altered; 

 d. The completed Proposal form contains unauthorized 
additions, deletions, alternate Bids, or conditions; 

 e. Receipt of Addenda is not acknowledged; 

 f. A member of a joint venture or partnership and the 
joint venture or partnership submit Proposals for the same 
project (in such an instance, both Bids may be rejected); or 

 g. If Proposal form entries are not made in ink. 

• Section 1-03.3 Execution of Contract July 8, 2024 APWA GSP, Option B is deleted. 

• Section 1-07.11 Requirements for Nondiscrimination May 5,2025 APWA GSP, 

Option B is deleted and replaced with the following section: 

1-07.11 Requirements for Nondiscrimination 

(October 1, 2020 APWA GSP, Option A) 
 
Supplement this section with the following: 

 
Disadvantaged Business Enterprise Participation 
The Disadvantaged Business Enterprise (DBE) requirements of 49 CFR Part 26 and 
USDOT’s official interpretations (i.e., Questions & Answers) apply to this Contract. As such, 
the requirements of this Contract are to make affirmative efforts to solicit DBEs, provide 
information on who submitted a Bid or quote and to report DBE participation monthly as 
described elsewhere in these Contract Provisions. No preference will be included in the 
evaluation of Bids/Proposals, no minimum level of DBE participation shall be required as a 
Condition of Award and Bids/Proposals may not be rejected or considered non-responsive 
on that basis. 
 

DBE Abbreviations and Definitions 
Broker – A business firm that provides a bona fide service, such as professional, 
technical, consultant or managerial services and assistance in the procurement of 
essential personnel, facilities, equipment, materials, or supplies required for the 
performance of the Contract, or, persons/companies who arrange or expedite 
transactions. 
 
Certified Business Description – Specific descriptions of work the DBE is 
certified to perform, as identified in the Certified Firm Directory, under the Vendor 
Information page. 
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Certified Firm Directory – A database of all Minority, Women, and 
Disadvantaged Business Enterprises. The on-line Directory is available to 
Contractors for their use in identifying and soliciting interest from DBE firms. The 
database is located under the Firm Certification section of the Diversity 
Management and Compliance System web page at: 
https://omwbe.diversitycompliance.com. 
 
Commercially Useful Function (CUF) 
49 CFR 26.55(c)(1) defines commercially useful function as: “A DBE performs a 
commercially useful function when it is responsible for execution of the work of the 
contract and is carrying out its responsibilities by actually performing, managing, 
and supervising the work involved. To perform a commercially useful function, the 
DBE must also be responsible, with respect to materials and supplies used on the 
contract, for negotiating price, determining quality and quantity, ordering the 
material, and installing (where applicable) and paying for the material itself. To 
determine whether a DBE is performing a commercially useful function, you must 
evaluate the amount of work subcontracted, industry practices, whether the 
amount the firm is to be paid under the contract is commensurate with the work it 
is actually performing and the DBE credit claimed for its performance of the work, 
and other relevant factors.” 
 
Contract – For this Special Provision only, this definition supplements Section 1-
01.3. 49 CFR 26.5 defines contract as: “… a legally binding relationship obligating 
a seller to furnish supplies or services (including, but not limited to, construction 
and professional services) and the buyer to pay for them. For purposes of this 
part, a lease is considered to be a contract.” 
 
Disadvantaged Business Enterprise (DBE) – A business firm certified by the 
Washington State Office of Minority and Women’s Business Enterprises, as 
meeting the criteria outlined in 49 CFR 26 regarding DBE certification.   
 
Force Account Work – Work measured and paid in accordance with Section 1-
09.6. 
 
Manufacturer (DBE) – A DBE firm that operates or maintains a factory or 
establishment that produces on the premises the materials, supplies, articles, or 
equipment required under the Contract.  A DBE Manufacturer shall produce 
finished goods or products from raw or unfinished material or purchase and 
substantially alters goods and materials to make them suitable for construction 
use before reselling them. 
 
Regular Dealer (DBE) – A DBE firm that owns, operates, or maintains a store, 
warehouse, or other establishment in which the materials or supplies required for 
the performance of a Contract are bought, kept in stock, and regularly sold to the 
public in the usual course of business. To be a Regular Dealer, the DBE firm must 
be an established regular business that engages in as its principal business and in 
its own name the purchase and sale of the products in question. A Regular Dealer 
in such items as steel, cement, gravel, stone, and petroleum products need not 
own, operate or maintain a place of business if it both owns and operates 
distribution equipment for the products. Any supplementing of regular dealers’ 
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own distribution equipment shall be by long-term formal lease agreements and not 
on an ad-hoc basis. Brokers, packagers, manufacturers’ representatives, or other 
persons who arrange or expedite transactions shall not be regarded as Regular 
Dealers within the meaning of this definition. 

 
DBE Goals 
No DBE goals have been assigned as part of this Contract. 
 
Affirmative Efforts to Solicit DBE Participation 
The Contractor shall not discriminate on the grounds of race, color, sex, national origin, 
age, or disability in the selection and retention of subcontractors, including 
procurement of materials and leases of equipment.  DBE firms shall have an equal 
opportunity to compete for subcontracts in which the Contractor enters into pursuant to 
this Contract. 
 
Contractors are encouraged to: 

 
1. Advertise opportunities for Subcontractors or suppliers in a timely and 

reasonably designed manner to provide notice of the opportunity to DBEs 
capable of performing the Work. All advertisements should include a Contract 
Provision encouraging participation by DBE firms. This may be accomplished 
through general advertisements (e.g. newspapers, journals, etc.) or by 
soliciting Bids/Proposals directly from DBEs. 

 
2. Establish delivery schedules that encourage participation by DBEs and other 

small businesses. 
 
3. Participate with a DBE as a joint venture. 
 

DBE Eligibility/Selection of DBEs for Reporting Purposes Only 
Contractor may take credit for DBEs utilized on this Contract only if the firm is certified 
for the Work being performed, and the firm performs a commercially useful function 
(CUF).  
 
Absent a mandatory goal, all DBE participation that is attained on this project will be 
considered as “race neutral” participation and shall be reported as such. 
 
Crediting DBE Participation 
All DBE Subcontractors shall be certified before the subcontract on which they are 
participating is executed. 
 
Be advised that although a firm is listed in the directory, there are cases where the 
listed firm is in a temporary suspension status. The Contractor shall review the 
OMWBE Suspended DBE Firms list.  A DBE firm that is included on this list may not 
enter into new contracts that count towards participation. 
 
DBE participation is only credited upon payment to the DBE. 
 
The following are some definitions of what may be counted as DBE participation. 
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DBE Prime Contractor 
Only take credit for that portion of the total dollar value of the Contract equal to the 
distinct, clearly defined portion of the Work that the DBE Prime Contractor 
performs with its own forces and is certified to perform. 
 
DBE Subcontractor 
Only take credit for that portion of the total dollar value of the subcontract equal to 
the distinct, clearly defined portion of the Work that the DBE performs with its own 
forces.  The value of work performed by the DBE includes the cost of supplies and 
materials purchased by the DBE and equipment leased by the DBE, for its work 
on the contract. Supplies, materials or equipment obtained by a DBE that are not 
utilized or incorporated in the contract work by the DBE will not be eligible for DBE 
credit. 
 
The supplies, materials, and equipment purchased or leased from the Contractor 
or its affiliate, including any Contractor’s resources available to DBE 
subcontractors at no cost, shall not be credited. 
 
DBE credit will not be given in instances where the equipment lease includes the 
operator. The DBE is expected to operate the equipment used in the performance 
of its work under the contract with its own forces. Situations where equipment is 
leased and used by the DBE, but payment is deducted from the Contractor’s 
payment to the DBE is not allowed. 
 
If a DBE subcontracts a portion of the Work of its contract to another firm, the 
value of the subcontracted Work may be credited only if the DBE’s Lower-Tier 
Subcontractor is also a DBE.  Work subcontracted to a non-DBE shall not be 
credited. 
 
Count expenditures toward race/gender-neutral participation only if the DBE is 
performing a CUF on the contract. 
 
DBE Subcontract and Lower Tier Subcontract Documents 
There must be a subcontract agreement that complies with 49 CFR Part 26 and 
fully describes the distinct elements of Work committed to be performed by the 
DBE. The subcontract agreement shall incorporate requirements of the primary 
Contract. Subcontract agreements of all tiers, including lease agreements shall be 
readily available at the project site for the Engineer review. 
 
DBE Service Provider 
The value of fees or commissions charged by a DBE Broker, a DBE behaving in a 
manner of a Broker, or another service provider for providing a bona fide service, 
such as professional, technical, consultant, managerial services, or for providing 
bonds or insurance specifically required for the performance of the contract will 
only be credited as DBE participation, if the fee/commission is determined by the 
Contracting Agency to be reasonable and the firm has performed a CUF. 
 
Temporary Traffic Control 
If the DBE firm is being utilized in the capacity of only “Flagging”, the DBE firm 
must provide a Traffic Control Supervisor (TCS) and flagger, which are under the 
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direct control of the DBE. The DBE firm shall also provide all flagging equipment 
(e.g. paddles, hard hats, and vests). 
 
If the DBE firm is being utilized in the capacity of “Traffic Control Services”, the 
DBE firm must provide a TCS, flaggers, and traffic control items (e.g., cones, 
barrels, signs, etc.) and be in total control of all items in implementing the traffic 
control for the project. In addition, if the DBE firm utilizes the Contractor’s 
equipment, such as Transportable Attenuators and Portable Changeable 
Message Signs (PCMS) no DBE credit can be taken for supplying and operating 
the items. 
 
Trucking 
DBE trucking firm participation may only be credited as DBE participation for the 
value of the hauling services, not for the materials being hauled unless the 
trucking firm is also certified as a supplier.  In situations where the DBE’s work is 
priced per ton, the value of the hauling service must be calculated separately from 
the value of the materials in order to determine DBE credit for hauling.  
 
The DBE trucking firm must own and operate at least one licensed, insured and 
operational truck on the contract. The truck must be of the type that is necessary 
to perform the hauling duties required under the contract. The DBE receives credit 
for the value of the transportation services it provides on the Contract using trucks 
it owns or leases, licenses, insures, and operates with drivers it employs. 
 
The DBE may lease additional trucks from another DBE firm. The Work that a 
DBE trucking firm performs with trucks it leases from other certified DBE trucking 
firms qualify for 100% DBE credit  
 
The trucking Work subcontracted to any non-DBE trucking firm will not receive 
credit for Work done on the project. The DBE may lease trucks from a non-DBE 
truck leasing company, but can only receive credit as DBE participation if the DBE 
uses its own employees as drivers. 
 
DBE credit for a truck broker is limited to the fee/commission that the DBE 
receives for arranging transportation services. 
 
Truck registration and lease agreements shall be readily available at the project 
site for the Engineer review. 
 
DBE Manufacturer and DBE Regular Dealer 
One hundred percent (100%) of the cost of the manufactured product obtained 
from a DBE Manufacturer can count as DBE participation. 
 
Sixty percent (60%) of the cost of materials or supplies purchased from a DBE 
Regular Dealer may be credited as DBE participation.  If the role of the DBE 
Regular Dealer is determined to be that of a pass-through, then no DBE credit will 
be given for its services. If the role of the DBE Regular Dealer is determined to be 
that of a Broker, then DBE credit shall be limited to the fee or commission it 
receives for its services.  Regular Dealer status and the amount of credit is 
determined on a Contract-by-Contract basis.   
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Regular Dealer DBE firms must be approved before being used on a project. The 
WSDOT Approved Regular Dealer list published on WSDOT’s Office of Equal 
Opportunity (OEO) web site must include the specific project for which approval is 
being requested.  The Regular Dealer must submit the Regular Dealer Status 
Request form a minimum of five days prior to being utilized on the specific project. 
 
Purchase of materials or supplies from a DBE which is neither a manufacturer nor 
a regular dealer, (i.e. Broker) only the fees or commissions charged for assistance 
in the procurement of the materials and supplies, or fees or transportation charges 
for the delivery of materials or supplies required on a job site, can count as DBE 
participation provided the fees are not excessive as compared with fees 
customarily allowed for similar services.  Documentation will be required to 
support the fee/commission charged by the DBE. The cost of the materials and 
supplies themselves cannot be counted toward as DBE participation.  
 
Note: Requests to be listed as a Regular Dealer will only be processed if the 

requesting firm is a material supplier certified by the Office of Minority and 
Women’s Business Enterprises in a NAICS code that falls within the 
42XXXX NAICS Wholesale code section. 

 
Procedures Between Award and Execution 
After Award and prior to Execution, the Contractor shall provide the additional 
information described below. Failure to comply shall result in the forfeiture of the 
Bidder’s Proposal bond or deposit. 

 
1. A list of all firms who submitted a bid or quote in attempt to participate in this 

project whether they were successful or not.  Include the business name and 
mailing address. 

 
Note: The firms identified by the Contractor may be contacted by the 

Contracting Agency to solicit general information as follows: age 
of the firm and average of its gross annual receipts over the past 
three-years. 

 
Procedures After Execution 

Commercially Useful Function (CUF) 
The Contractor may only take credit for the payments made for Work performed 
by a DBE that is determined to be performing a CUF.  Payment must be 
commensurate with the work actually performed by the DBE.  This applies to all 
DBEs performing Work on a project, whether or not the DBEs are COA, if the 
Contractor wants to receive credit for their participation. The Engineer will conduct 
CUF reviews to ascertain whether DBEs are performing a CUF.  A DBE performs 
a CUF when it is carrying out its responsibilities of its contract by actually 
performing, managing, and supervising the Work involved. The DBE must be 
responsible for negotiating price; determining quality and quantity; ordering the 
material, installing (where applicable); and paying for the material itself.  If a DBE 
does not perform “all” of these functions on a furnish-and-install contract, it has 
not performed a CUF and the cost of materials cannot be counted toward DBE 
COA Goal. Leasing of equipment from a leasing company is allowed. However, 
leasing/purchasing equipment from the Contractor is not allowed.  Lease 
agreements shall be readily available for review by the Engineer. 
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In order for a DBE traffic control company to be considered to be performing a 
CUF, the DBE must be in control of its work inclusive of supervision.  The DBE 
shall employ a Traffic Control Supervisor who is directly involved in the 
management and supervision of the traffic control employees and services. 
 
The DBE does not perform a CUF if its role is limited to that of an extra participant 
in a transaction, contract, or project through which the funds are passed in order 
to obtain the appearance of DBE participation. 
 
The following are some of the factors that the Engineer will use in determining 
whether a DBE trucking company is performing a CUF: 
 

• The DBE shall be responsible for the management and supervision of 
the entire trucking operation for which it is responsible on the Contract.  
The owner demonstrates business related knowledge, shows up on site 
and is determined to be actively running the business.   

 
• The DBE shall with its own workforce, operate at least one fully licensed, 

insured, and operational truck used on the Contract.  The drivers of the 
trucks owned and leased by the DBE must be exclusively employed by 
the DBE and reflected on the DBE’s payroll. 

 
• Lease agreements for trucks shall indicate that the DBE has exclusive 

use of and control over the truck(s). This does not preclude the leased 
truck from working for others provided it is with the consent of the DBE 
and the lease provides the DBE absolute priority for use of the leased 
truck.  

 
• Leased trucks shall display the name and identification number of the 

DBE.  
 
Joint Checking 
A joint check is a check between a Subcontractor and the Contractor to the 
supplier of materials/supplies. The check is issued by the Contractor as payer to 
the Subcontractor and the material supplier jointly for items to be incorporated into 
the project.  The DBE must release the check to the supplier, while the Contractor 
acts solely as the guarantor. 
 
A joint check agreement must be approved by the Engineer and requested by the 
DBE involved using the DBE Joint Check Request Form (form # 272-053) prior to 
its use.  The form must accompany the DBE Joint Check Agreement between the 
parties involved, including the conditions of the arrangement and expected use of 
the joint checks.  
 
The approval to use joint checks and the use will be closely monitored by the 
Engineer.  To receive DBE credit for performing a CUF with respect to obtaining 
materials and supplies, a DBE must “be responsible for negotiating price, 
determining quality and quantity, ordering the material and installing and paying 
for the material itself.”  The Contractor shall submit DBE Joint Check Request 
Form for the Engineer approval prior to using a joint check.   
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Material costs paid by the Contractor directly to the material supplier is not 
allowed.  If proper procedures are not followed or the Engineer determines that 
the arrangement results in lack of independence for the DBE involved, no DBE 
credit will be given for the DBE’s participation as it relates to the material cost. 
 
Prompt Payment 
Prompt payment to all subcontractors shall be in accordance with Section 1-08.1. 
Prompt Payment requirements apply to progress payments as well as return of 
retainage. 
 
Reporting 
The Contractor and all subcontractors/suppliers/service providers that utilize 
DBEs to perform work on the project, shall maintain appropriate records that will 
enable the Engineer to verify DBE participation throughout the life of the project. 
 
Refer to Section 1-08.1 for additional reporting requirements associated with this 
Contract. 
 
Decertification 
When a DBE is “decertified” from the DBE program during the course of the 
Contract, the participation of that DBE shall continue to count as DBE participation 
as long as the subcontract with the DBE was executed prior to the decertification 
notice. The Contractor is obligated to substitute when a DBE does not have an 
executed subcontract agreement at the time of decertification. 
 
Consequences of Non-Compliance 
Each contract with a Contractor (and each subcontract the Contractor signs with a 
Subcontractor) must include the following assurance clause:  
 
The Contractor, subrecipient, or Subcontractor shall not discriminate on the basis 
of race, color, national origin, or sex in the performance of this contract.  The 
Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award 
and administration of DOT-assisted contracts.  Failure by the Contractor to carry 
out these requirements is a material breach of this contract, which may result in 
the termination of this contract or such other remedy as the recipient deems 
appropriate, which may include, but is not limited to: 

 
(1) Withholding monthly progress payments; 
 
(2) Assessing sanctions; 
 
(3) Liquidated damages; and/or 
 
(4) Disqualifying the Contractor from future bidding as non-responsible. 
 

Payment 
Compensation for all costs involved with complying with the conditions of this 

Specification and any other associated DBE requirements is included in payment 
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for the associated Contract items of Work, except otherwise provided in the 

Specifications. 

• Section 1-08.0(1) Preconstruction Conference (July 8, 2024 APWA GSP) is replaced 

with the following new section: 

  1-08.0(1)  Preconstruction Conference  

  (October 21, 2025 APWA GSP) 

Prior to the Contractor beginning the work, a preconstruction conference 

will be held between the Contractor, the Engineer and such other 

interested parties as may be invited.  The purpose of the preconstruction 

conference will be: 

1. To review the initial progress schedule; 

2. To establish a working understanding among the various  

  parties associated or affected by the work; 

3. To establish and review procedures for progress payment, 

notifications, approvals, submittals, etc.; 

4. To review Training  or  Apprenticeship Plans, when 

applicable. 

5. To discuss FSBE Goals when applicable. 

5. To establish normal working hours for the work; 

6. To review safety standards and traffic control; and 

7. To discuss such other related items as may be pertinent to 

the work. 

 

The Contractor shall prepare and submit at the preconstruction 

conference the following: 

1. A breakdown of all lump sum items; 

2. A preliminary schedule of working drawing submittals; and 

3. A list of material sources for approval if applicable. 





 

 

KITSAP COUNTY DEPARTMENT OF PUBLIC WORKS 
COUNTY ROAD PROJECT NO. 2626 

 

HARPER ESTUARY 
BARRIER CORRECTION 

Federal Aid No. STPR-PROTECT-2018(064) 
Contract No. TA7797 

 

Questions & Answers – October 29, 2025 
Attachment to ADDENDUM # 5 

 
The County has received Questions from prospective bidders.  Below are the 

County’s corresponding answers: 

Question: The answer to the first question asked in Addendum #4, was that the 
ACOE's permit is included in the contract provisions. What is included in 
the contract provisions is simply a letter and not the permit. Please clarify. 

Answer:  The Army Corps of Engineers letter identified the permit (general 
Nationwide Permit NWP 14 Linear Transportation) in the first 
paragraph of the letter. The conditions associated with an NWP 14 
Linear Transportation permit are attached. 

Question: The letter from US Fish & Wildlife Services does not appear to dictate a 
performance period of July through October. Where did that restriction 
come from? 

Answer:  Page 3 of the US Fish and Wildlife Services letter identifies the in-
water work window of July 15 through October 15. 

Question: The period of performance shown in spec section 1-08.4, of July 15th 
through October 15th is insufficient to complete all in-water work 
especially if the panels are cast in place instead of pre-cast. Since there is 
time to make this change, will the county address the issue? Otherwise 
the project is unconstructable. 

Answer:  No changes to the permitting window are expected.  

 

 

 



NATIONWIDE PERMIT 14 

Terms and Conditions  
2021 NWPs - Final 41; Effective Date: February 25, 2022   

 

 
A.  Description of Authorized Activities  
B.  U.S. Army Corps of Engineers (Corps) National General Conditions for All Final 41 NWPs  
C.  Seattle District Regional General Conditions 
D.  Seattle District Regional Specific Conditions for this Nationwide Permit (NWP) 
E.  401 Water Quality Certification (401 WQC) for this NWP 
F.  Coastal Zone Management Consistency Response for this NWP 

 
In addition to any special condition that may be required on a case-by-case basis by the District Engineer, 
the following terms and conditions must be met, as applicable, for a Nationwide Permit (NWP) authorization 
to be valid in Washington State. 
 
A.  DESCRIPTION OF AUTHORIZED ACTIVITIES 
 
14. Linear Transportation Projects. Activities required for crossings of waters of the United States 
associated with the construction, expansion, modification, or improvement of linear transportation projects 
(e.g., roads, highways, railways, trails, driveways, airport runways, and taxiways) in waters of the United 
States. For linear transportation projects in non-tidal waters, the discharge of dredged or fill material 
cannot cause the loss of greater than 1/2-acre of waters of the United States. For linear transportation 
projects in tidal waters, the discharge of dredged or fill material cannot cause the loss of greater than 1/3-
acre of waters of the United States. Any stream channel modification, including bank stabilization, is 
limited to the minimum necessary to construct or protect the linear transportation project; such 
modifications must be in the immediate vicinity of the project. 
 
This NWP also authorizes temporary structures, fills, and work, including the use of temporary mats, 
necessary to construct the linear transportation project. Appropriate measures must be taken to maintain 
normal downstream flows and minimize flooding to the maximum extent practicable, when temporary 
structures, work, and discharges of dredged or fill material, including cofferdams, are necessary for 
construction activities, access fills, or dewatering of construction sites. Temporary fills must consist of 
materials, and be placed in a manner, that will not be eroded by expected high flows. Temporary fills must 
be removed in their entirety and the affected areas returned to pre-construction elevations. The areas 
affected by temporary fills must be revegetated, as appropriate. 
 
This NWP cannot be used to authorize non-linear features commonly associated with transportation 
projects, such as vehicle maintenance or storage buildings, parking lots, train stations, or aircraft hangars.  
 
Notification: The permittee must submit a pre-construction notification to the district engineer prior to 
commencing the activity if: (1) the loss of waters of the United States exceeds 1/10-acre; or (2) there is a 
discharge of dredged or fill material in a special aquatic site, including wetlands. (See general condition 
32.) (Authorities: Sections 10 and 404) 
 
Note 1:  For linear transportation projects crossing a single waterbody more than one time at separate 
and distant locations, or multiple waterbodies at separate and distant locations, each crossing is 
considered a single and complete project for purposes of NWP authorization. Linear transportation 
projects must comply with 33 CFR 330.6(d). 
 
Note 2: Some discharges of dredged or fill material for the construction of farm roads or forest roads, or 
temporary roads for moving mining equipment, may qualify for an exemption under Section 404(f) of the 
Clean Water Act (see 33 CFR 323.4). 
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Note 3: For NWP 14 activities that require pre-construction notification, the PCN must include any other 
NWP(s), regional general permit(s), or individual permit(s) used or intended to be used to authorize any 
part of the proposed project or any related activity, including other separate and distant crossings that 
require Department of the Army authorization but do not require pre-construction notification (see 
paragraph (b)(4) of general condition 32). The district engineer will evaluate the PCN in accordance with 
Section D, “District Engineer’s Decision.” The district engineer may require mitigation to ensure that the 
authorized activity results in no more than minimal individual and cumulative adverse environmental 
effects (see general condition 23). 
 
B.  CORPS NATIONAL GENERAL CONDITIONS FOR ALL 2021 NWPs - FINAL 41 

 
Note: To qualify for NWP authorization, the prospective permittee must comply with the following general 
conditions, as applicable, in addition to any regional or case-specific conditions imposed by the division 
engineer or district engineer. Prospective permittees should contact the appropriate Corps district office to 
determine if regional conditions have been imposed on an NWP. Prospective permittees should also 
contact the appropriate Corps district office to determine the status of Clean Water Act Section 401 water 
quality certification and/or Coastal Zone Management Act consistency for an NWP. Every person who 
may wish to obtain permit authorization under one or more NWPs, or who is currently relying on an 
existing or prior permit authorization under one or more NWPs, has been and is on notice that all of the 
provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization. Note especially 33 CFR 
330.5 relating to the modification, suspension, or revocation of any NWP authorization. 
 
1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. 
 
(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or otherwise, 
must be installed and maintained at the permittee's expense on authorized facilities in navigable waters of 
the United States. 
 
(c) The permittee understands and agrees that, if future operations by the United States require the 
removal, relocation, or other alteration, of the structure or work herein authorized, or if, in the opinion of 
the Secretary of the Army or his or her authorized representative, said structure or work shall cause 
unreasonable obstruction to the free navigation of the navigable waters, the permittee will be required, 
upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or 
obstructions caused thereby, without expense to the United States. No claim shall be made against the 
United States on account of any such removal or alteration. 
 
2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of 
those species of aquatic life indigenous to the waterbody, including those species that normally migrate 
through the area, unless the activity's primary purpose is to impound water.  All permanent and temporary 
crossings of waterbodies shall be suitably culverted, bridged, or otherwise designed and constructed to 
maintain low flows to sustain the movement of those aquatic species.  If a bottomless culvert cannot be 
used, then the crossing should be designed and constructed to minimize adverse effects to aquatic life 
movements.    
 
3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the 
maximum extent practicable. Activities that result in the physical destruction (e.g., through excavation, fill, 
or downstream smothering by substantial turbidity) of an important spawning area are not authorized. 
 
4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for 
migratory birds must be avoided to the maximum extent practicable. 
 
5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity 
is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a shellfish seeding 
or habitat restoration activity authorized by NWP 27. 
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6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). 
Material used for construction or discharged must be free from toxic pollutants in toxic amounts (see 
section 307 of the Clean Water Act). 
 
7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except 
where the activity is for the repair or improvement of public water supply intake structures or adjacent 
bank stabilization. 
 
8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse effects 
to the aquatic system due to accelerating the passage of water, and/or restricting its flow must be 
minimized to the maximum extent practicable. 
 
9. Management of Water Flows. To the maximum extent practicable, the pre-construction course, 
condition, capacity, and location of open waters must be maintained for each activity, including stream 
channelization, storm water management activities, and temporary and permanent road crossings, except 
as provided below. The activity must be constructed to withstand expected high flows. The activity must 
not restrict or impede the passage of normal or high flows, unless the primary purpose of the activity is to 
impound water or manage high flows. The activity may alter the pre-construction course, condition, 
capacity, and location of open waters if it benefits the aquatic environment (e.g., stream restoration or 
relocation activities). 
 
10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state or 
local floodplain management requirements. 
 
11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other 
measures must be taken to minimize soil disturbance. 
 
12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used 
and maintained in effective operating condition during construction, and all exposed soil and other fills, as 
well as any work below the ordinary high water mark or high tide line, must be permanently stabilized at 
the earliest practicable date. Permittees are encouraged to perform work within waters of the United 
States during periods of low-flow or no-flow, or during low tides. 
 
13. Removal of Temporary Structures and Fills. Temporary structures must be removed, to the maximum 
extent practicable, after their use has been discontinued. Temporary fills must be removed in their entirety 
and the affected areas returned to pre-construction elevations. The affected areas must be revegetated, 
as appropriate. 
 
14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including 
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as 
any activity-specific conditions added by the district engineer to an NWP authorization. 
 
15. Single and Complete Project. The activity must be a single and complete project. The same NWP 
cannot be used more than once for the same single and complete project.   
 
16. Wild and Scenic Rivers.  (a) No NWP activity may occur in a component of the National Wild and 
Scenic River System, or in a river officially designated by Congress as a “study river” for possible 
inclusion in the system while the river is in an official study status, unless the appropriate Federal agency 
with direct management responsibility for such river, has determined in writing that the proposed activity 
will not adversely affect the Wild and Scenic River designation or study status.  
 
(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic River System, or 
in a river officially designated by Congress as a “study river” for possible inclusion in the system while the 
river is in an official study status, the permittee must submit a pre-construction notification (see general 
condition 32). The district engineer will coordinate the PCN with the Federal agency with direct 
management responsibility for that river.  Permittees shall not begin the NWP activity until notified by the 
district engineer that the Federal agency with direct management responsibility for that river has 
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determined in writing that the proposed NWP activity will not adversely affect the Wild and Scenic River 
designation or study status.  
 
(c) Information on Wild and Scenic Rivers may be obtained from the appropriate Federal land 
management agency responsible for the designated Wild and Scenic River or study river (e.g., National 
Park Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service). 
Information on these rivers is also available at: http://www.rivers.gov/. 
 
17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not limited to, 
reserved water rights and treaty fishing and hunting rights.    
 
18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or 
indirectly jeopardize the continued existence of a threatened or endangered species or a species 
proposed for such designation, as identified under the Federal Endangered Species Act (ESA), or which 
will directly or indirectly destroy or adversely modify designated critical habitat or critical habitat proposed 
for such designation. No activity is authorized under any NWP which “may affect” a listed species or 
critical habitat, unless ESA section 7 consultation addressing the consequences of the proposed activity 
on listed species or critical habitat has been completed. See 50 CFR 402.02 for the definition of “effects 
of the action” for the purposes of ESA section 7 consultation, as well as 50 CFR 402.17, which provides 
further explanation under ESA section 7 regarding “activities that are reasonably certain to occur” and 
“consequences caused by the proposed action.” 
 
(b) Federal agencies should follow their own procedures for complying with the requirements of the ESA 
(see 33 CFR 330.4(f)(1)). If pre-construction notification is required for the proposed activity, the Federal 
permittee must provide the district engineer with the appropriate documentation to demonstrate 
compliance with those requirements. The district engineer will verify that the appropriate documentation 
has been submitted. If the appropriate documentation has not been submitted, additional ESA section 7 
consultation may be necessary for the activity and the respective federal agency would be responsible for 
fulfilling its obligation under section 7 of the ESA. 
 
(c) Non-federal permittees must submit a pre-construction notification to the district engineer if any listed 
species (or species proposed for listing) or designated critical habitat (or critical habitat proposed such 
designation) might be affected or is in the vicinity of the activity, or if the activity is located in designated 
critical habitat or critical habitat proposed for such designation, and shall not begin work on the activity 
until notified by the district engineer that the requirements of the ESA have been satisfied and that the 
activity is authorized. For activities that might affect Federally-listed endangered or threatened species (or 
species proposed for listing) or designated critical habitat (or critical habitat proposed for such 
designation), the pre-construction notification must include the name(s) of the endangered or threatened 
species (or species proposed for listing) that might be affected by the proposed activity or that utilize the 
designated critical habitat (or critical habitat proposed for such designation) that might be affected by the 
proposed activity. The district engineer will determine whether the proposed activity “may affect” or will 
have “no effect” to listed species and designated critical habitat and will notify the non-Federal applicant 
of the Corps’ determination within 45 days of receipt of a complete pre-construction notification. For 
activities where the non-Federal applicant has identified listed species (or species proposed for listing) or 
designated critical habitat (or critical habitat proposed for such designation) that might be affected or is in 
the vicinity of the activity, and has so notified the Corps, the applicant shall not begin work until the Corps 
has provided notification that the proposed activity will have “no effect” on listed species (or species 
proposed for listing or designated critical habitat (or critical habitat proposed for such designation), or until 
ESA section 7 consultation or conference has been completed. If the non-Federal applicant has not heard 
back from the Corps within 45 days, the applicant must still wait for notification from the Corps. 
 
(d) As a result of formal or informal consultation or conference with the FWS or NMFS the district 
engineer may add species-specific permit conditions to the NWPs. 
 
(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened or endangered 
species as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10 
Permit, a Biological Opinion with “incidental take” provisions, etc.) from the FWS or the NMFS, the 
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Endangered Species Act prohibits any person subject to the jurisdiction of the United States to take a 
listed species, where "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct. The word “harm” in the definition of “take'' means an 
act which actually kills or injures wildlife. Such an act may include significant habitat modification or 
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, 
including breeding, feeding or sheltering. 
 
(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit with an 
approved Habitat Conservation Plan for a project or a group of projects that includes the proposed NWP 
activity, the non-federal applicant should provide a copy of that ESA section 10(a)(1)(B) permit with the 
PCN required by paragraph (c) of this general condition. The district engineer will coordinate with the 
agency that issued the ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity 
and the associated incidental take were considered in the internal ESA section 7 consultation conducted 
for the ESA section 10(a)(1)(B) permit.  If that coordination results in concurrence from the agency that 
the proposed NWP activity and the associated incidental take were considered in the internal ESA section 
7 consultation for the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a 
separate ESA section 7 consultation for the proposed NWP activity.  The district engineer will notify the 
non-federal applicant within 45 days of receipt of a complete pre-construction notification whether the 
ESA section 10(a)(1)(B) permit covers the proposed NWP activity or whether additional ESA section 7 
consultation is required.  
 
(g) Information on the location of threatened and endangered species and their critical habitat can be 
obtained directly from the offices of the FWS and NMFS or their world wide web pages at 
http://www.fws.gov/ or http://www.fws.gov/ipac and http://www.nmfs.noaa.gov/pr/species/esa/ 
respectively. 
 
19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for ensuring that an action 
authorized by an NWP complies with the Migratory Bird Treaty Act and the Bald and Golden Eagle 
Protection Act. The permittee is responsible for contacting the appropriate local office of the U.S. Fish and 
Wildlife Service to determine what measures, if any, are necessary or appropriate to reduce adverse 
effects to migratory birds or eagles, including whether "incidental take" permits are necessary and 
available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act for a particular 
activity. 
 
20. Historic Properties. (a) No activity is authorized under any NWP which may have the potential to 
cause effects to properties listed, or eligible for listing, in the National Register of Historic Places until the 
requirements of Section 106 of the National Historic Preservation Act (NHPA) have been satisfied. 
 
(b) Federal permittees should follow their own procedures for complying with the requirements of section 
106 of the National Historic Preservation Act (see 33 CFR 330.4(g)(1)). If pre-construction notification is 
required for the proposed NWP activity, the Federal permittee must provide the district engineer with the 
appropriate documentation to demonstrate compliance with those requirements. The district engineer will 
verify that the appropriate documentation has been submitted. If the appropriate documentation is not 
submitted, then additional consultation under section 106 may be necessary. The respective federal 
agency is responsible for fulfilling its obligation to comply with section 106. 
 
(c) Non-federal permittees must submit a pre-construction notification to the district engineer if the NWP 
activity might have the potential to cause effects to any historic properties listed on, determined to be 
eligible for listing on, or potentially eligible for listing on the National Register of Historic Places, including 
previously unidentified properties.  For such activities, the pre-construction notification must state which 
historic properties might have the potential to be affected by the proposed NWP activity or include a 
vicinity map indicating the location of the historic properties or the potential for the presence of historic 
properties. Assistance regarding information on the location of, or potential for, the presence of historic 
properties can be sought from the State Historic Preservation Officer, Tribal Historic Preservation Officer, 
or designated tribal representative, as appropriate, and the National Register of Historic Places (see 33 
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will comply with the 
current procedures for addressing the requirements of section 106 of the National Historic Preservation 
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Act. The district engineer shall make a reasonable and good faith effort to carry out appropriate 
identification efforts commensurate with potential impacts, which may include background research, 
consultation, oral history interviews, sample field investigation, and/or field survey.  Based on the 
information submitted in the PCN and these identification efforts, the district engineer shall determine 
whether the proposed NWP activity has the potential to cause effects on the historic properties. Section 
106 consultation is not required when the district engineer determines that the activity does not have the 
potential to cause effects on historic properties (see 36 CFR 800.3(a)).  Section 106 consultation is 
required when the district engineer determines that the activity has the potential to cause effects on 
historic properties.  The district engineer will conduct consultation with consulting parties identified under 
36 CFR 800.2(c) when he or she makes any of the following effect determinations for the purposes of 
section 106 of the NHPA: no historic properties affected, no adverse effect, or adverse effect.     
 
(d)  Where the non-Federal applicant has identified historic properties on which the proposed NWP 
activity might have the potential to cause effects and has so notified the Corps, the non-Federal applicant 
shall not begin the activity until notified by the district engineer either that the activity has no potential to 
cause effects to historic properties or that NHPA section 106 consultation has been completed.  For non-
federal permittees, the district engineer will notify the prospective permittee within 45 days of receipt of a 
complete pre-construction notification whether NHPA section 106 consultation is required.  If NHPA 
section 106 consultation is required, the district engineer will notify the non-Federal applicant that he or 
she cannot begin the activity until section 106 consultation is completed. If the non-Federal applicant has 
not heard back from the Corps within 45 days, the applicant must still wait for notification from the Corps. 
 
(e)  Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C. 306113) prevents 
the Corps from granting a permit or other assistance to an applicant who, with intent to avoid the 
requirements of section 106 of the NHPA, has intentionally significantly adversely affected a historic 
property to which the permit would relate, or having legal power to prevent it, allowed such significant 
adverse effect to occur, unless the Corps, after consultation with the Advisory Council on Historic 
Preservation (ACHP), determines that circumstances justify granting such assistance despite the adverse 
effect created or permitted by the applicant.  If circumstances justify granting the assistance, the Corps is 
required to notify the ACHP and provide documentation specifying the circumstances, the degree of 
damage to the integrity of any historic properties affected, and proposed mitigation.  This documentation 
must include any views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the 
undertaking occurs on or affects historic properties on tribal lands or affects properties of interest to those 
tribes, and other parties known to have a legitimate interest in the impacts to the permitted activity on 
historic properties. 
 
21.  Discovery of Previously Unknown Remains and Artifacts.  Permittees that discover any previously 
unknown historic, cultural or archeological remains and artifacts while accomplishing the activity 
authorized by an NWP, they must immediately notify the district engineer of what they have found, and to 
the maximum extent practicable, avoid construction activities that may affect the remains and artifacts 
until the required coordination has been completed. The district engineer will initiate the Federal, Tribal, 
and state coordination required to determine if the items or remains warrant a recovery effort or if the site 
is eligible for listing in the National Register of Historic Places. 
 
22. Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine 
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer 
may designate, after notice and opportunity for public comment, additional waters officially designated by 
a state as having particular environmental or ecological significance, such as outstanding national 
resource waters or state natural heritage sites. The district engineer may also designate additional critical 
resource waters after notice and opportunity for public comment.  
 
(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7, 
12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52, 57 and 58 for any activity within, or 
directly affecting, critical resource waters, including wetlands adjacent to such waters. 
 
(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54, notification is 
required in accordance with general condition 32, for any activity proposed by permittees in the 
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designated critical resource waters including wetlands adjacent to those waters. The district engineer may 
authorize activities under these NWPs only after she or he determines that the impacts to the critical 
resource waters will be no more than minimal. 
 
23. Mitigation. The district engineer will consider the following factors when determining appropriate and 
practicable mitigation necessary to ensure that the individual and cumulative adverse environmental 
effects are no more than minimal: 
 
(a) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary 
and permanent, to waters of the United States to the maximum extent practicable at the project site (i.e., 
on site). 
 
(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for resource 
losses) will be required to the extent necessary to ensure that the individual and cumulative adverse 
environmental effects are no more than minimal. 
 
(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland losses that 
exceed 1/10-acre and require pre-construction notification, unless the district engineer determines in 
writing that either some other form of mitigation would be more environmentally appropriate or the 
adverse environmental effects of the proposed activity are no more than minimal, and provides an 
activity-specific waiver of this requirement. For wetland losses of 1/10-acre or less that require pre-
construction notification, the district engineer may determine on a case-by-case basis that compensatory 
mitigation is required to ensure that the activity results in only minimal adverse environmental effects.  
 
(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all losses of stream bed 
that exceed 3/100-acre and require pre-construction notification, unless the district engineer determines 
in writing that either some other form of mitigation would be more environmentally appropriate or the 
adverse environmental effects of the proposed activity are no more than minimal, and provides an 
activity-specific waiver of this requirement. This compensatory mitigation requirement may be satisfied 
through the restoration or enhancement of riparian areas next to streams in accordance with paragraph 
(e) of this general condition.  For losses of stream bed of 3/100-acre or less that require pre-construction 
notification, the district engineer may determine on a case-by-case basis that compensatory mitigation is 
required to ensure that the activity results in only minimal adverse environmental effects.  Compensatory 
mitigation for losses of streams should be provided, if practicable, through stream rehabilitation, 
enhancement, or preservation, since streams are difficult-to-replace resources (see 33 CFR 332.3(e)(3)).  
 
(e) Compensatory mitigation plans for NWP activities in or near streams or other open waters will 
normally include a requirement for the restoration or enhancement, maintenance, and legal protection 
(e.g., conservation easements) of riparian areas next to open waters. In some cases, the restoration or 
maintenance/protection of riparian areas may be the only compensatory mitigation required. If restoring 
riparian areas involves planting vegetation, only native species should be planted. The width of the 
required riparian area will address documented water quality or aquatic habitat loss concerns. Normally, 
the riparian area will be 25 to 50 feet wide on each side of the stream, but the district engineer may 
require slightly wider riparian areas to address documented water quality or habitat loss concerns. If it is 
not possible to restore or maintain/protect a riparian area on both sides of a stream, or if the waterbody is 
a lake or coastal waters, then restoring or maintaining/protecting a riparian area along a single bank or 
shoreline may be sufficient. Where both wetlands and open waters exist on the project site, the district 
engineer will determine the appropriate compensatory mitigation (e.g., riparian areas and/or wetlands 
compensation) based on what is best for the aquatic environment on a watershed basis. In cases where 
riparian areas are determined to be the most appropriate form of minimization or compensatory 
mitigation, the district engineer may waive or reduce the requirement to provide wetland compensatory 
mitigation for wetland losses. 
 
(f) Compensatory mitigation projects provided to offset losses of aquatic resources must comply with the 
applicable provisions of 33 CFR part 332. 
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(1) The prospective permittee is responsible for proposing an appropriate compensatory mitigation option 
if compensatory mitigation is necessary to ensure that the activity results in no more than minimal 
adverse environmental effects. For the NWPs, the preferred mechanism for providing compensatory 
mitigation is mitigation bank credits or in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). 
However, if an appropriate number and type of mitigation bank or in-lieu credits are not available at the 
time the PCN is submitted to the district engineer, the district engineer may approve the use of permittee-
responsible mitigation.  
 
(2) The amount of compensatory mitigation required by the district engineer must be sufficient to ensure 
that the authorized activity results in no more than minimal individual and cumulative adverse 
environmental effects (see 33 CFR 330.1(e)(3)). (See also 33 CFR 332.3(f).)   
 
(3) Since the likelihood of success is greater and the impacts to potentially valuable uplands are reduced, 
aquatic resource restoration should be the first compensatory mitigation option considered for permittee-
responsible mitigation. 
 
(4) If permittee-responsible mitigation is the proposed option, the prospective permittee is responsible for 
submitting a mitigation plan. A conceptual or detailed mitigation plan may be used by the district engineer 
to make the decision on the NWP verification request, but a final mitigation plan that addresses the 
applicable requirements of 33 CFR 332.4(c)(2) through (14) must be approved by the district engineer 
before the permittee begins work in waters of the United States, unless the district engineer determines 
that prior approval of the final mitigation plan is not practicable or not necessary to ensure timely 
completion of the required compensatory mitigation (see 33 CFR 332.3(k)(3)). If permittee-responsible 
mitigation is the proposed option, and the proposed compensatory mitigation site is located on land in 
which another federal agency holds an easement, the district engineer will coordinate with that federal 
agency to determine if proposed compensatory mitigation project is compatible with the terms of the 
easement.  
 
(5) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan needs to 
address only the baseline conditions at the impact site and the number of credits to be provided (see 33 
CFR 332.4(c)(1)(ii)). 
 
(6) Compensatory mitigation requirements (e.g., resource type and amount to be provided as 
compensatory mitigation, site protection, ecological performance standards, monitoring requirements) 
may be addressed through conditions added to the NWP authorization, instead of components of a 
compensatory mitigation plan (see 33 CFR 332.4(c)(1)(ii)). 
 
(g) Compensatory mitigation will not be used to increase the acreage losses allowed by the acreage limits 
of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it cannot be used to authorize any 
NWP activity resulting in the loss of greater than 1/2-acre of waters of the United States, even if 
compensatory mitigation is provided that replaces or restores some of the lost waters. However, 
compensatory mitigation can and should be used, as necessary, to ensure that an NWP activity already 
meeting the established acreage limits also satisfies the no more than minimal impact requirement for the 
NWPs. 
 
(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or permittee-responsible 
mitigation. When developing a compensatory mitigation proposal, the permittee must consider 
appropriate and practicable options consistent with the framework at 33 CFR 332.3(b).  For activities 
resulting in the loss of marine or estuarine resources, permittee-responsible mitigation may be 
environmentally preferable if there are no mitigation banks or in-lieu fee programs in the area that have 
marine or estuarine credits available for sale or transfer to the permittee. For permittee-responsible 
mitigation, the special conditions of the NWP verification must clearly indicate the party or parties 
responsible for the implementation and performance of the compensatory mitigation project, and, if 
required, its long-term management. 
 
(i) Where certain functions and services of waters of the United States are permanently adversely 
affected by a regulated activity, such as discharges of dredged or fill material into waters of the United 
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States that will convert a forested or scrub-shrub wetland to a herbaceous wetland in a permanently 
maintained utility line right-of-way, mitigation may be required to reduce the adverse environmental 
effects of the activity to the no more than minimal level. 
 
24.  Safety of Impoundment Structures. To ensure that all impoundment structures are safely designed, 
the district engineer may require non-Federal applicants to demonstrate that the structures comply with 
established state or federal, dam safety criteria or have been designed by qualified persons. The district 
engineer may also require documentation that the design has been independently reviewed by similarly 
qualified persons, and appropriate modifications made to ensure safety. 
 
25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as appropriate) has 
not previously certified compliance of an NWP with CWA section 401, a CWA section 401 water quality 
certification for the proposed discharge must be obtained or waived (see 33 CFR 330.4(c)). If the 
permittee cannot comply with all of the conditions of a water quality certification previously issued by 
certifying authority for the issuance of the NWP, then the permittee must obtain a water quality 
certification or waiver for the proposed discharge in order for the activity to be authorized by an NWP.  
 
(b) If the NWP activity requires pre-construction notification and the certifying authority has not previously 
certified compliance of an NWP with CWA section 401, the proposed discharge is not authorized by an 
NWP until water quality certification is obtained or waived.  If the certifying authority issues a water quality 
certification for the proposed discharge, the permittee must submit a copy of the certification to the district 
engineer. The discharge is not authorized by an NWP until the district engineer has notified the permittee 
that the water quality certification requirement has been satisfied by the issuance of a water quality 
certification or a waiver.  
 
(c) The district engineer or certifying authority may require additional water quality management 
measures to ensure that the authorized activity does not result in more than minimal degradation of water 
quality. 
 
26. Coastal Zone Management. In coastal states where an NWP has not previously received a state 
coastal zone management consistency concurrence, an individual state coastal zone management 
consistency concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 
330.4(d)). If the permittee cannot comply with all of the conditions of a coastal zone management 
consistency concurrence previously issued by the state, then the permittee must obtain an individual 
coastal zone management consistency concurrence or presumption of concurrence in order for the 
activity to be authorized by an NWP.  The district engineer or a state may require additional measures to 
ensure that the authorized activity is consistent with state coastal zone management requirements. 
 
27. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that 
may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with any case specific 
conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its CWA section 401 Water 
Quality Certification, or by the state in its Coastal Zone Management Act consistency determination. 
 
28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete project 
is authorized, subject to the following restrictions:  
(a) If only one of the NWPs used to authorize the single and complete project has a specified acreage 
limit, the acreage loss of waters of the United States cannot exceed the acreage limit of the NWP with the 
highest specified acreage limit. For example, if a road crossing over tidal waters is constructed under 
NWP 14, with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters 
of the United States for the total project cannot exceed 1⁄3-acre. 
(b) If one or more of the NWPs used to authorize the single and complete project has specified acreage 
limits, the acreage loss of waters of the United States authorized by those NWPs cannot exceed their 
respective specified acreage limits. For example, if a commercial development is constructed under NWP 
39, and the single and complete project includes the filling of an upland ditch authorized by NWP 46, the 
maximum acreage loss of waters of the United States for the commercial development under NWP 39 
cannot exceed 1/2-acre, and the total acreage loss of waters of United States due to the NWP 39 and 46 
activities cannot exceed 1 acre. 
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29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a 
nationwide permit verification, the permittee may transfer the nationwide permit verification to the new 
owner by submitting a letter to the appropriate Corps district office to validate the transfer. A copy of the 
nationwide permit verification must be attached to the letter, and the letter must contain the following 
statement and signature: 
 
“When the structures or work authorized by this nationwide permit are still in existence at the time the 
property is transferred, the terms and conditions of this nationwide permit, including any special 
conditions, will continue to be binding on the new owner(s) of the property. To validate the transfer of this 
nationwide permit and the associated liabilities associated with compliance with its terms and conditions, 
have the transferee sign and date below.” 
 
 
 
_____________________________________________ 
(Transferee) 
 
 
_____________________________________________ 
(Date) 
 
30. Compliance Certification. Each permittee who receives an NWP verification letter from the Corps must 
provide a signed certification documenting completion of the authorized activity and implementation of 
any required compensatory mitigation.   The success of any required permittee-responsible mitigation, 
including the achievement of ecological performance standards, will be addressed separately by the 
district engineer. The Corps will provide the permittee the certification document with the NWP verification 
letter.  The certification document will include: 
 
(a) A statement that the authorized activity was done in accordance with the NWP authorization, including 
any general, regional, or activity-specific conditions; 
 
(b) A statement that the implementation of any required compensatory mitigation was completed in 
accordance with the permit conditions. If credits from a mitigation bank or in-lieu fee program are used to 
satisfy the compensatory mitigation requirements, the certification must include the documentation 
required by 33 CFR 332.3(l)(3) to confirm that the permittee secured the appropriate number and 
resource type of credits; and 
 
(c) The signature of the permittee certifying the completion of the activity and mitigation. 
 
The completed certification document must be submitted to the district engineer within 30 days of 
completion of the authorized activity or the implementation of any required compensatory mitigation, 
whichever occurs later.   
 
31. Activities Affecting Structures or Works Built by the United States.  If an NWP activity also requires 
review by, or permission from, the Corps pursuant to 33 U.S.C. 408 because it will alter or temporarily or 
permanently occupy or use a U.S. Army Corps of Engineers (USACE) federally authorized Civil Works 
project (a “USACE project”), the prospective permittee must submit a pre-construction notification. See 
paragraph (b)(10) of general condition 32.  An activity that requires section 408 permission and/or review 
is not authorized by an NWP until the appropriate Corps office issues the section 408 permission or 
completes its review to alter, occupy, or use the USACE project, and the district engineer issues a written 
NWP verification.   
 
32. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective 
permittee must notify the district engineer by submitting a pre-construction notification (PCN) as early as 
possible. The district engineer must determine if the PCN is complete within 30 calendar days of the date 
of receipt and, if the PCN is determined to be incomplete, notify the prospective permittee within that 30 
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day period to request the additional information necessary to make the PCN complete. The request must 
specify the information needed to make the PCN complete. As a general rule, district engineers will 
request additional information necessary to make the PCN complete only once. However, if the 
prospective permittee does not provide all of the requested information, then the district engineer will 
notify the prospective permittee that the PCN is still incomplete and the PCN review process will not 
commence until all of the requested information has been received by the district engineer. The 
prospective permittee shall not begin the activity until either: 
 
(1) He or she is notified in writing by the district engineer that the activity may proceed under the NWP 
with any special conditions imposed by the district or division engineer; or 
 
(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN and the 
prospective permittee has not received written notice from the district or division engineer. However, if the 
permittee was required to notify the Corps pursuant to general condition 18 that listed species or critical 
habitat might be affected or are in the vicinity of the activity, or to notify the Corps pursuant to general 
condition 20 that the activity might have the potential to cause effects to historic properties, the permittee 
cannot begin the activity until receiving written notification from the Corps that there is “no effect” on listed 
species or “no potential to cause effects” on historic properties, or that any consultation required under 
Section 7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or section 106 of the National 
Historic Preservation Act (see 33 CFR 330.4(g)) has been completed. If the proposed activity requires a 
written waiver to exceed specified limits of an NWP, the permittee may not begin the activity until the 
district engineer issues the waiver. If the district or division engineer notifies the permittee in writing that 
an individual permit is required within 45 calendar days of receipt of a complete PCN, the permittee 
cannot begin the activity until an individual permit has been obtained. Subsequently, the permittee’s right 
to proceed under the NWP may be modified, suspended, or revoked only in accordance with the 
procedure set forth in 33 CFR 330.5(d)(2). 
 
(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the following 
information: 
 
(1) Name, address and telephone numbers of the prospective permittee; 
 
(2) Location of the proposed activity; 
 
(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to authorize the proposed 
activity; 
 
(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect adverse 
environmental effects the activity would cause, including the anticipated amount of loss of wetlands, other 
special aquatic sites, and other waters expected to result from the NWP activity, in acres, linear feet, or 
other appropriate unit of measure; a description of any proposed mitigation measures intended to reduce 
the adverse environmental effects caused by the proposed activity; and any other NWP(s), regional 
general permit(s), or individual permit(s) used or intended to be used to authorize any part of the 
proposed project or any related activity, including other separate and distant crossings for linear projects 
that require Department of the Army authorization but do not require pre-construction notification. The 
description of the proposed activity and any proposed mitigation measures should be sufficiently detailed 
to allow the district engineer to determine that the adverse environmental effects of the activity will be no 
more than minimal and to determine the need for compensatory mitigation or other mitigation measures.   
 
(ii) For linear projects where one or more single and complete crossings require pre-construction 
notification, the PCN must include the quantity of anticipated losses of wetlands, other special aquatic 
sites, and other waters for each single and complete crossing of those wetlands, other special aquatic 
sites, and other waters (including those single and complete crossings authorized by an NWP but do not 
require PCNs).  This information will be used by the district engineer to evaluate the cumulative adverse 
environmental effects of the proposed linear project, and does not change those non-PCN NWP activities 
into NWP PCNs.  
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(iii)  Sketches should be provided when necessary to show that the activity complies with the terms of the 
NWP. (Sketches usually clarify the activity and when provided results in a quicker decision. Sketches 
should contain sufficient detail to provide an illustrative description of the proposed activity (e.g., a 
conceptual plan), but do not need to be detailed engineering plans); 
 
(5) The PCN must include a delineation of wetlands, other special aquatic sites, and other waters, such 
as lakes and ponds, and perennial and intermittent streams, on the project site. Wetland delineations 
must be prepared in accordance with the current method required by the Corps. The permittee may ask 
the Corps to delineate the special aquatic sites and other waters on the project site, but there may be a 
delay if the Corps does the delineation, especially if the project site is large or contains many wetlands, 
other special aquatic sites, and other waters. Furthermore, the 45-day period will not start until the 
delineation has been submitted to or completed by the Corps, as appropriate; 
 
(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or 3/100-acre of 
stream bed and a PCN is required, the prospective permittee must submit a statement describing how the 
mitigation requirement will be satisfied, or explaining why the adverse environmental effects are no more 
than minimal and why compensatory mitigation should not be required. As an alternative, the prospective 
permittee may submit a conceptual or detailed mitigation plan. 
 
(7) For non-federal permittees, if any listed species (or species proposed for listing) or designated critical 
habitat (or critical habitat proposed for such designation) might be affected or is in the vicinity of the 
activity, or if the activity is located in designated critical habitat (or critical habitat proposed for such 
designation), the PCN must include the name(s) of those endangered or threatened species (or species 
proposed for listing) that might be affected by the proposed activity or utilize the designated critical habitat 
(or critical habitat proposed for such designation) that might be affected by the proposed activity. For 
NWP activities that require pre-construction notification, Federal permittees must provide documentation 
demonstrating compliance with the Endangered Species Act;  
 
(8) For non-federal permittees, if the NWP activity might have the potential to cause effects to a historic 
property listed on, determined to be eligible for listing on, or potentially eligible for listing on, the National 
Register of Historic Places, the PCN must state which historic property might have the potential to be 
affected by the proposed activity or include a vicinity map indicating the location of the historic property. 
For NWP activities that require pre-construction notification, Federal permittees must provide 
documentation demonstrating compliance with section 106 of the National Historic Preservation Act;  
 
(9) For an activity that will occur in a component of the National Wild and Scenic River System, or in a 
river officially designated by Congress as a “study river” for possible inclusion in the system while the river 
is in an official study status, the PCN must identify the Wild and Scenic River or the “study river” (see 
general condition 16); and 
 
(10) For an NWP activity that requires permission from, or review by, the Corps pursuant to 33 U.S.C. 408 
because it will alter or temporarily or permanently occupy or use a U.S. Army Corps of Engineers 
federally authorized civil works project, the pre-construction notification must include a statement 
confirming that the project proponent has submitted a written request for section 408 permission from, or 
review by, the Corps office having jurisdiction over that USACE project.  
 
(c) Form of Pre-Construction Notification: The nationwide permit pre-construction notification form (Form 
ENG 6082) should be used for NWP PCNs. A letter containing the required information may also be 
used.  Applicants may provide electronic files of PCNs and supporting materials if the district engineer 
has established tools and procedures for electronic submittals. 
 
(d) Agency Coordination: (1) The district engineer will consider any comments from Federal and state 
agencies concerning the proposed activity’s compliance with the terms and conditions of the NWPs and 
the need for mitigation to reduce the activity’s adverse environmental effects so that they are no more 
than minimal. 
 



 

 
13 

 

(2) Agency coordination is required for: (i) all NWP activities that require pre-construction notification and 
result in the loss of greater than 1/2-acre of waters of the United States; (ii) NWP 13 activities in excess of 
500 linear feet, fills greater than one cubic yard per running foot, or involve discharges of dredged or fill 
material into special aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend 
into the waterbody more than 30 feet from the mean low water line in tidal waters or the ordinary high 
water mark in the Great Lakes.   
 
(3) When agency coordination is required, the district engineer will immediately provide (e.g., via e-mail, 
facsimile transmission, overnight mail, or other expeditious manner) a copy of the complete PCN to the 
appropriate Federal or state offices (FWS, state natural resource or water quality agency, EPA, and, if 
appropriate, the NMFS). With the exception of NWP 37, these agencies will have 10 calendar days from 
the date the material is transmitted to notify the district engineer via telephone, facsimile transmission, or 
e-mail that they intend to provide substantive, site-specific comments. The comments must explain why 
the agency believes the adverse environmental effects will be more than minimal. If so contacted by an 
agency, the district engineer will wait an additional 15 calendar days before making a decision on the pre-
construction notification. The district engineer will fully consider agency comments received within the 
specified time frame concerning the proposed activity’s compliance with the terms and conditions of the 
NWPs, including the need for mitigation to ensure that the net adverse environmental effects of the 
proposed activity are no more than minimal. The district engineer will provide no response to the resource 
agency, except as provided below. The district engineer will indicate in the administrative record 
associated with each pre-construction notification that the resource agencies’ concerns were considered. 
For NWP 37, the emergency watershed protection and rehabilitation activity may proceed immediately in 
cases where there is an unacceptable hazard to life or a significant loss of property or economic hardship 
will occur. The district engineer will consider any comments received to decide whether the NWP 37 
authorization should be modified, suspended, or revoked in accordance with the procedures at 33 CFR 
330.5. 
 
(4) In cases of where the prospective permittee is not a Federal agency, the district engineer will provide 
a response to NMFS within 30 calendar days of receipt of any Essential Fish Habitat conservation 
recommendations, as required by section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation 
and Management Act.  
 
(5) Applicants are encouraged to provide the Corps with either electronic files or multiple copies of pre-
construction notifications to expedite agency coordination. 
 
C.  SEATTLE DISTRICT REGIONAL GENERAL CONDITIONS:  The following conditions apply to the 
2021 NWPs - Final 41 NWPs for the Seattle District in Washington State, as applicable. 
 
RGC 1, Project Drawings 
Drawings must be submitted with pre-construction notification (PCN).  Drawings must provide a clear 
understanding of the proposed project, and how waters of the United States will be affected.  Drawings 
must be originals and not reduced copies of large-scale plans.  Engineering drawings are not required.  
Existing and proposed site conditions (manmade and landscape features) must be drawn to scale. 
 
RGC 2, Aquatic Resources Requiring Special Protection 
A PCN is required for activities resulting in a loss of waters of the United States in wetlands in dunal 
systems along the Washington coast, mature forested wetlands, bogs and peatlands, aspen-dominated 
wetlands, alkali wetlands, vernal pools, camas prairie wetlands, estuarine wetlands, and wetlands in 
coastal lagoons. 
 
RGC 3, New Bank Stabilization in Tidal Waters of Puget Sound 
Activities involving new bank stabilization in tidal waters in Water Resource Inventory Areas (WRIAs) 8, 9, 
10, 11 and 12 (within the areas identified on Figures 1a through 1e) cannot be authorized by NWP. 
 
RGC 4, Commencement Bay 
No permanent losses of wetlands or mudflats within the Commencement Bay Study Area may be 
authorized by any NWP (see Figure 2). 
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RGC 5, Bank Stabilization 
All projects including new or maintenance bank stabilization activities in waters of the United States 
where salmonid species are present or could be present, requires PCN to the U.S. Army Corps of 
Engineers (Corps) (see NWP general condition 32). 
For new bank stabilization projects only, the following must be submitted to the Corps: 

a. The cause of the erosion and the distance of any existing structures from the area(s) being 
stabilized. 

b. The type and length of existing bank stabilization within 300 feet of the proposed project. 
c. A description of current conditions and expected post-project conditions in the waterbody. 
d. A statement describing how the project incorporates elements avoiding and minimizing adverse 

environmental effects to the aquatic environment and nearshore riparian area, including 
vegetation impacts in the waterbody. 

In addition to a. through d., the results from any relevant geotechnical investigations can be submitted 
with the PCN if it describes current or expected conditions in the waterbody. 
 
RGC 6, Crossings of Waters of the United States 
Any project including installing, replacing, or modifying crossings of waters of the United States, such as 
culverts or bridges, requires submittal of a PCN to the U.S. Army Corps of Engineers (see NWP general 
condition 32). 
If a culvert is proposed to cross waters of the U.S. where salmonid species are present or could be 
present, the project must apply the stream simulation design method from the Washington Department of 
Fish and Wildlife located in the Water Crossing Design Guidelines (2013), or a design method which 
provides passage at all life stages at all flows where the salmonid species would naturally seek passage.  
If the stream simulation design method is not applied for a culvert where salmonid species are present or 
could be present, the project proponent must provide a rationale in the PCN sufficient to establish one of 
the following: 

a. The existence of extraordinary site conditions. 
b. How the proposed design will provide equivalent or better fish passage and fisheries habitat 

benefits than the stream simulation design method. 
Culverts installed under emergency authorization that do not meet the above design criteria will be 
required to meet the above design criteria to receive an after-the-fact nationwide permit verification. 
 
RGC 7, Stream Loss 
A PCN is required for all activities that result in the loss of any linear feet of streams. 
   
RGC 8, Construction Boundaries 
Permittees must clearly mark all construction area boundaries within waters of the United States before 
beginning work on projects that involve grading or placement of fill.  Boundary markers and/or 
construction fencing must be maintained and clearly visible for the duration of construction.  Permittees 
should avoid and minimize removal of native vegetation (including submerged aquatic vegetation) to the 
maximum extent possible. 
 
RGC 9, ESA Reporting to NMFS 
For any nationwide permit that may affect threatened or endangered species;  
Incidents where any individuals of fish species, marine mammals and/or sea turtles listed by National 
Oceanic and Atmospheric Administration Fisheries, National Marine Fisheries Service (NMFS) under the 
Endangered Species Act appear to be injured or killed as a result of discharges of dredged or fill material 
into waters of the U.S. or structures or work in navigable waters of the U.S. authorized by this Nationwide 
Permit verification shall be reported to NMFS, Office of Protected Resources at (301) 713-1401 and the 
Regulatory Office of the Seattle District of the U.S. Army Corps of Engineers at (206) 764-3495.  The 
finder should leave the animal alone, make note of any circumstances likely causing the death or injury, 
note the location and number of individuals involved and, if possible, take photographs.  Adult animals 
should not be disturbed unless circumstances arise where they are obviously injured or killed by 
discharge exposure or some unnatural cause.  The finder may be asked to carry out instructions provided 
by the NMFS to collect specimens or take other measures to ensure that evidence intrinsic to the 
specimen is preserved. 
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D.  SEATTLE DISTRICT REGIONAL SPECIFIC CONDITIONS FOR THIS NWP:  
 

NWP 14 Specific Regional Conditions: 
1.  A pre-construction notification must be submitted to the district engineer (see NWP general 
condition 32) for linear transportation project crossings in tidal waters. 

 
E.  401 WATER QUALITY CERTIFICATION: Depending on the geographic region of the work authorized 
by this verification, the appropriate 401 certifying authority has made the following determinations: 

 
Washington Department of Ecology (Ecology) (Projects in all areas except as described for the 
other certifying agencies listed below): General and Specific WQC Conditions 
 
A. State General Conditions for all Nationwide Permits 

 

In addition to all of the U.S. Army Corps of Engineers’ (Corps) national and Seattle District’s regional 
permit conditions, the following state general Water Quality Certification (WQC) conditions apply to all 
NWPs whether granted or granted with conditions in Washington where Ecology is the certifying 
authority. 

 
Due to the lack of site specific information on the discharge types, quantities, and specific locations, as 
well as the condition of receiving waters and the quantity of waters (including wetlands) that may be lost, 
Ecology may need to review the project if one of the following state general conditions is triggered. 
 

This case-by-case review may be required, and additional information regarding the project and 
associated discharges may be needed, to verify that the proposed project would comply with state water 
quality requirements and if an individual WQC is required or if the project meets this programmatic 
WQC. 

 
1. In-water construction activities. Ecology WQC review is required for projects or activities 

authorized under NWPs where the project proponent has indicated on the Joint Aquatic Resource 
Permit Application (JARPA) question 9e that the project or activity will not meet State water 
quality standards, or has provided information indicating that the project or activity will cause, or 
may be likely to cause or contribute to an exceedance of a State water quality standard (Chapter 
173-201A WAC) or sediment management standard (Chapter 173-204 WAC). 

 
Note: In-water activities include any activity within a jurisdictional wetland and/or waters. 
 
2. Projects or Activities Discharging to Impaired Waters. Ecology WQC review is required for 

projects or activities that will occur in a 303(d) listed segment of a waterbody or upstream of a listed 
segment and may result in further exceedances of the specific listed parameter to determine if the 
project meets this programmatic WQC or will require individual WQC. 

 
To determine if your project or activity is in a 303(d) listed segment of a waterbody, visit Ecology’s Water 
Quality Assessment webpage for maps and search tools. 
 

3. Aquatic resources requiring special protection. Certain aquatic resources are unique and 
difficult-to-replace components of the aquatic environment in Washington. Activities that would 
affect these resources must be avoided to the greatest extent practicable. Compensating for 
adverse impacts to high value aquatic resources is typically difficult, prohibitively expensive, and 
may not be possible in some landscape settings. 

 
Ecology WQC review is required for projects or activities in areas identified below to determine if the 
project meets this programmatic WQC or will require individual WQC. 

 
a. Activities in or affecting the following aquatic resources: 
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i. Wetlands with special characteristics (as defined in the Washington State 
Wetland Rating Systems for western and eastern Washington, Ecology 
Publications #14-06-029 and #14-06-030): 

• Estuarine wetlands. 

• Wetlands of High Conservation Value. 

• Bogs. 

• Old-growth forested wetlands and mature forested wetlands. 

• Wetlands in coastal lagoons. 

• Wetlands in dunal systems along the Washington coast. 

• Vernal pools. 

• Alkali wetlands. 

 

ii. Fens, aspen-dominated wetlands, camas prairie wetlands. 
 

iii. Category I wetlands. 
 

iv. Category II wetlands with a habitat score ≥ 8 points. 

 
b. Activities in or resulting in a loss of eelgrass (Zostera marina) beds. 

 
This state general condition does not apply to the following NWPs: 

NWP 20 – Response Operations for Oil and Hazardous Substances 
NWP 32 – Completed Enforcement Actions 
NWP 48 – Commercial Shellfish Mariculture Activities 

 
4. Loss of More than 300 Linear Feet of Streambed. For any project that results in the loss of more 

than 300 linear feet of streambed Ecology WQC review is required to determine if the project meets 
this programmatic WQC or will require individual WQC. 

 
5. Temporary Fills. For any project or activity with temporary fill in wetlands or other waters for 

more than six months Ecology WQC review is required to determine if the project meets this 
programmatic WQC or will require individual WQC. 

 
6. Mitigation. Project proponents are required to show that they have followed the mitigation 

sequence and have first avoided and minimized impacts to aquatic resources wherever practicable. 
For projects requiring Ecology WQC review or an individual WQC with unavoidable impacts to 
aquatics resources, a mitigation plan must be provided. 

 
a. Wetland mitigation plans submitted for Ecology review and approval shall be based 

on the most current guidance provided in Wetland Mitigation in Washington State, 
Parts 1 and 2 (available on Ecology’s website) and shall, at a minimum, include the 
following: 

 

i. A description of the measures taken to avoid and minimize impacts to 
wetlands and other waters of the U.S. 

 

ii. The nature of the proposed impacts (i.e., acreage of wetlands and 
functions lost or degraded). 

 

iii. The rationale for the mitigation site that was selected. 

 

iv. The goals and objectives of the compensatory mitigation project. 
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v. How the mitigation project will be accomplished, including construction 
sequencing, best management practices to protect water quality, 
proposed performance standards for measuring success and the 
proposed buffer widths. 

 

vi. How it will be maintained and monitored to assess progress toward goals 
and objectives. Monitoring will generally be required for a minimum of five 
years. For forested and scrub-shrub wetlands, 10 years of monitoring will 
often be necessary. 

 

vii. How the compensatory mitigation site will be legally protected for the long 
term. 

 
Refer to Wetland Mitigation in Washington State – Part 2: Developing Mitigation Plans (Ecology 
Publication #06-06-011b) and Selecting Wetland Mitigation Sites Using a Watershed Approach 
(Ecology Publications #09-06- 032 (Western Washington) and #10-06-007 (Eastern Washington)) for 
guidance on selecting suitable mitigation sites and developing mitigation plans. 

 
Ecology encourages the use of alternative mitigation approaches, including credit/debit methodology, 
advance mitigation, and other programmatic approaches such as mitigation banks and in-lieu fee 
programs. If you are interested in proposing use of an alternative mitigation approach, consult with the 
appropriate Ecology regional staff person. Information on alternative mitigation approaches is available 
on Ecology’s website. 

 
b. Mitigation for other aquatic resource impacts will be determined on a case-by- case 

basis. 

 
7. Stormwater Pollution Prevention. All projects involving land disturbance or impervious surfaces 

must implement stormwater pollution prevention or control measures to avoid discharge of pollutants 
in stormwater runoff to waters. 

 
a. For land disturbances during construction, the applicant must obtain and 

implement permits (e.g., Construction Stormwater General Permit) where 
required and follow Ecology’s current stormwater manual. 

 

b. Following construction, prevention or treatment of on-going stormwater runoff from 
impervious surfaces shall be provided. 

 
Ecology’s Stormwater Management and Design Manuals and stormwater permit information are available 
on Ecology’s website. 

 
8. Application. For projects or activities that will require Ecology WQC review, or an individual 

WQC, project proponents must provide Ecology with a JARPA or the equivalent information, 
along with the documentation provided to the Corps, as described in national general 
condition 32, Pre-Construction Notification (PCN), including, where applicable: 

 
a. A description of the project, including site plans, project purpose, direct and indirect 

adverse environmental effects the project discharge(s) would cause, best management 
practices (BMPs), and proposed means to monitor the discharge(s). 

 
b. List of all federal, state or local agency authorizations required to be used for any part 

of the proposed project or any related activity. 

 
c. Drawings indicating the OHWM, delineation of special aquatic sites, and other waters of 
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the state. Wetland delineations must be prepared in accordance with the current method 
required by the Corps and shall include Ecology’s Wetland Rating form. Wetland Rating 
forms are subject to review and verification by Ecology staff. 

 
Guidance for determining the OHWM is available on Ecology’s website. 

 
d. A statement describing how the mitigation requirement will be satisfied. A conceptual 

or detailed mitigation or restoration plan may be submitted. See state general condition 
5. 

 
e. Other applicable requirements of Corps NWP general condition 32, Corps regional 

conditions, or notification conditions of the applicable NWP. 
 

Ecology grants with conditions Water Quality Certification (WQC) for this NWP provided that 
Ecology individual WQC review is not required per the state general conditions (see above) and the 
following conditions: 
 

1. Ecology WQC review is required if the project or activity is in a known contaminated or 
cleanup site to determine if an individual WQC is required or the project meets the 
programmatic WQC for this NWP. 

 

2. Ecology individual WQC is required for projects or activities authorized under this NWP 
if: 

a. The project or activity impacts more than 1/3 acre of waters; or 

 

b. This NWP is authorized in conjunction with any other NWP. 
 
 
Environmental Protection Agency (EPA) (on Tribal Lands where Tribes Do Not Have Treatment in 
a Similar Manner as a State and Lands with Exclusive Federal Jurisdiction in Washington):  
 

On behalf of the 28 tribes that do not have treatment in a similar manner as a state and for exclusive 
federal jurisdiction lands located within the state of Washington, EPA Region 10 has determined that 
CWA Section 401 WQC for the following proposed NWPs is granted with conditions. EPA Region 10 
has determined that any discharge authorized under the following proposed NWPs will comply with 
water quality requirements, as defined at 40 C.F.R. § 121.1(n), subject to the following conditions 
pursuant to CWA Section 401(d). 
 
General Conditions: 

 

EPA General Condition 1 – Aquatic Resources of Special Concern 
Activities resulting in a point source discharge in the following types of aquatic resources of special 
concern shall request an individual project-specific CWA Section 401 WQC: mature forested wetlands; 
bogs, fens and other peatlands; vernal pools; aspen-dominated wetlands; alkali wetlands; camas 
prairie wetlands; wetlands in dunal systems along the Oregon or Washington Coast; riffle-pool 
complexes of streams; marine or estuarine mud-flats; salt marshes; marine waters with native eelgrass 
or kelp beds; or marine nearshore forage fish habitat. To identify whether a project would occur in any 
of these aquatic resources of special concern, project proponents shall use existing and available 
information to identify the location and type of resources, including using the U.S. Fish and Wildlife 
Service’s online digital National Wetland Inventory maps, identifying project location on topographical 
maps, and/or providing on-site determinations as required by the Corps. When a project requires a Pre-
Construction Notification (PCN) to the Corps, project proponents shall work with the Corps to identify 
whether the project is in any of these specific aquatic resources of special concern. 
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EPA General Condition 2 – Soil Erosion and Sediment Controls 
 
Turbidity shall not exceed background turbidity by more than 50 Nephelometric Turbidity Units (NTU) 
above background instantaneously or more than 25 NTU above background for more than ten 
consecutive days.8 Projects or activities that are expected to exceed these levels require an individual 
project-specific CWA Section 401 WQC. 

 
The turbidity standard shall be met at the following distances from the discharge: 

 

Wetted Stream Width at Discharge 

Point 

Approximate Downstream Point to 

Sample to Determine Compliance 

Up to 30 feet 50 feet 

>30 to 100 feet 100 feet 

>100 feet to 200 feet 200 feet 

>200 feet 300 feet 

 

Lake, Pond, Reservoir 
Lesser of 100 feet or maximum surface 

distance 

 

For Marine Water Point of Compliance for Temporary Area of 

Mixing 

 

Estuaries or Marine Waters 
Radius of 150 feet from the activity causing 

the turbidity exceedance 

 
Measures to prevent and/or reduce turbidity shall be implemented and monitored prior to, during, and 
after construction. Turbidity monitoring shall be done at the point of compliance within 24 hours of a 
precipitation event of 0.25 inches or greater. During monitoring and maintenance, if turbidity limits are 
exceeded or if measures are identified as ineffective, then additional measures shall be taken to come 
into compliance and EPA shall be notified within 48 hours of the exceedance or measure failure. 

EPA General Condition 3 - Compliance with Stormwater Pollution Prevention and the National Pollutant 
Discharge Elimination System Permit Provisions 
For land disturbances during construction that 1) disturb one or more acres of land, or 2) will disturb 
less than one acre of land but are part of a common plan of development or sale that will ultimately 
disturb one or more acres of land, the permittee shall obtain and implement Construction Stormwater 
General Permit requirements,9 including: 

 
1. The permittee shall develop a Stormwater Pollution Prevention Plan (SWPPP)10 and submit 

it to EPA Region 10 and appropriate Corps District; and 
2. Following construction, prevention or treatment of ongoing stormwater 

runoff from impervious surfaces that includes soil infiltration shall be 
implemented. 

 
EPA General Condition 4 – Projects or Activities Discharging to Impaired Waters 
Projects or activities are not authorized under the NWPs if the project will involve point source 
discharges into an active channel (e.g., flowing or open waters) of a water of the U.S. listed as 
impaired under CWA Section 303(d) and/or if the waterbody has an approved Total Maximum Daily 
Load (TMDL) and the discharge may result in further exceedance of a specific parameter (e.g., total 
suspended solids, dissolved oxygen, temperature) for which the waterbody is listed or has an 
approved TMDL. The current lists of impaired waters of the U.S. under CWA Section 303(d) and 
waters of the U.S. for which a TMDL has been approved are available on EPA Region 10’s web site at: 
https://www.epa.gov/tmdl/impaired-waters-and-tmdls-region-10. 

https://www.epa.gov/tmdl/impaired-waters-and-tmdls-region-10
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EPA General Condition 5 – Notice to EPA 
All project proponents shall provide notice to EPA Region 10 prior to commencing construction 
activities authorized by a NWP. This will provide EPA Region 10 with the opportunity to inspect the 
activity for the purposes of determining whether any discharge from the proposed project will violate 
this CWA Section 401 WQC. Where the Corps requires a PCN for an applicable NWP, the project 
proponent shall also provide the PCN to EPA Region 10. EPA Region 10 will provide written 
notification to the project proponent if the proposed project will violate the water quality certification of 
the NWP. 

 
EPA General Condition 6 – Unsuitable Materials 
The project proponent shall not use wood products treated with leachable chemical components (e.g., 
copper, arsenic, zinc, creosote, chromium, chloride, fluoride, pentachlorophenol), which result in a 
discharge to waters of the U.S., unless the wood products meet the following criteria: 

 
1. Wood preservatives and their application shall be in compliance with EPA label 

requirements and criteria of approved EPA Registration Documents under the Federal 

Insecticide, Fungicide, and Rodenticide Act; 

2. Use of chemically treated wood products shall follow the Western Wood Preservatives 

Institute (WWPI) guidelines and BMPs to minimize the preservative migrating from 

treated wood into the aquatic environment; 

3. For new or replacement wood structures, the wood shall be sealed with non-toxic 

products such as water-based silica or soy-based water repellants or sealers to prevent 

or limit leaching. Acceptable alternatives to chemically treated wood include untreated 

wood, steel (painted, unpainted or coated with epoxy petroleum compound or plastic), 

concrete and plastic lumber; and 

4. All removal of chemically treated wood products (including pilings) shall follow the most 

recent “EPA Region 10 Best Management Practices for Piling Removal and Placement 

in Washington State.” 

 
EPA NWP Specific Conditions: 
NWP 14 is conditionally certified, subject to the general conditions listed above, except that an 
individual project-specific WQC is required for projects authorized under one or more NWP by the 
Corps that result(s) in: 

1. Greater than 1/10 acre of impacts to waters of the U.S.; or 
2. Greater than 300 linear feet of impacts to waters of the U.S. 

 
Specific Tribes with Certifying Authority (Projects in Specific Tribal Areas): 
WQC was issued by the Swinomish Indian Tribal Community. WQC was waived by the Confederated 
Tribes of the Chehalis Reservation and Colville Indian Reservation, Kalispel Tribe of Indians, Port 
Gamble S'Klallam Tribe, Quinault Indian Nation, and the Spokane Tribe of Indians. WQC was denied by 
the Lummi Nation, Makah Tribe, Puyallup Tribe of Indians, and the Tulalip Tribes; therefore, individual 
WQC is required from these tribes. 
 
F.  COASTAL ZONE MANAGEMENT ACT (CZMA) CONSISTENCY RESPONSE FOR THIS NWP:  
 
Ecology’s determination is that they concur with conditions that this NWP is consistent with CZMA. 
 

CZM Federal Consistency Response – Concur with Conditions.  
 

1. A CZM Federal Consistency Decision is required for projects or activities under this NWP if a 
State 401 Water Quality Certification is required. 
 

2. A CZM Federal Consistency Decision is required for projects or activities under this NWP if they 
are pre-empting local or state permit requirements necessary to demonstrate compliance with 
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the CZMP’s enforceable policies. 
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Seattle District Regional General Conditions - Figures 
Figure 1:  RGC 3 - WRIAs 8, 9, 10, 11, and 12  
a. WRIA 8  
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b. WRIA 9 
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c. WRIA 10 
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d. WRIA 12 
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e. WRIA 11 
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Figure 2.  RGC 4 - Commencement Bay Study Area 
 

 
 


